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Executive Summary

1. This report has been commissioned by the Western Bay of Plenty
SmartGrowth Partners to consider and advise on the recommendations
outlined in the Tauranga City and Western Bay of Plenty Retail and
Commercial Strategy (Property Economics Ltd) as well as those outlined in the
Retail and Commercial Strategy Review (Phil McDermott Consultants Ltd).

2. This report then determines:

e The appropriate toolbox of mechanisms to respond to the issues
raised in the Strategy and review;

e The likely success and timing of such responses as applied to
the Western Bay of Plenty Sub-Region; and

e The applicability of Commercial distribution caselaw under the
Resource Management Act 1991 in responding to these issues
within the Sub-Region.

3. The policy environment for the Western Bay of Plenty is currently disjointed
between the wider Urban Form and Growth principles identified through
SmartGrowth (the Live-Work-Play principles), and its delivery respective of
the duties and functions of both the Tauranga and Western Bay of Plenty
Territorial Authorities under the Resource Management Act 1991, and the
Local Government Act 2002.

4. The commercial environment of the Sub-Region has been buoyed by
significant growth in household formation and respective retail spend over the
last decade. This has resulted in the substantial increase in commercial
activity, existing and proposed within the Sub-Region, and has masked (to an
extent) the obvious decline of a number of commercial nodes, such as the
CBD and Mt Maunganui and Chapel Street and Royal Pam Beach.

5. The previous trend of retail spend is not set to continue. The extent of the
Business Activity Zone and the degree of consented commercial activity for
the Sub-Region (up to some 60Ha land area) may well lead to the loss of
viability and function of the existing commercial nodes, and would undermine
the wider SmartGrowth goals.

6. Despite the changing legal landscape relating to retail distribution since 1991,
it is now settled law that the economic and social effect of a proposed retail
activity on the environment can be taken into account. It is appropriate that a
district plan should set its face against ad hoc commercial development and
instead seek a predicative role in terms of planning. (National Investment
Trust vs Christchurch City Council C152/2007).

7. On the basis of analysis of the recommendations from the Commercial
Strategy and Peer Review, it is considered that the following are considered
priorities for action as a consequence of effectively aligning and implementing
SmartGrowth objectives as these relate to commercial activity and urban
form:

I. Introduce an RIA approach for significant new retail developments, in
conjunction with constraining the extent of retail activity in the
‘commercial zone'.




10.

II. Integrate the role and function of centres into the wider Urban Form
backdrop.

III. Enable well distributed new commercial centres in association with
Greenfield development.

IV. Enable new Retail Park Areas subject to criteria relating to distributional
effects.

These should be undertaken against the backdrop of fostering ODPs with large
scale centres (Option 4(A)), which would not only provide ongoing certainty
for development invested in these areas, but could also assist to garner
commercial support for a wider ‘centres-plus’ policy position.

. The basis of planning under the RMA1991, and the efficient allocation of

funding under the LGA2002 is to improve efficiency. In terms of the former,
land development efficiency to balance enablement commensurate with the
ability to dispel adverse effects associated with such development, from the
latter in terms of infrastructure, community enablement funding and resource
allocation efficiency. The continued expansion of commercial activity outside
of existing centres disperses pressure to produce further conglomeration and
improve efficiencies. The corollary of this being that existing centres have the
ability to absorb such development, which would not appear to be an issue in
the sub-region given the vacancy levels that have been identified

The rationale for intervention is not solely on the basis that an appropriate
urban form exists, (with commercial activity at its apex) to secure desired
environment and community outcomes. The converse is equally important,
that if left as is the resultant patterns of land use are likely to produce not
only adverse environmental effects, but also not achieve the community
outcomes of the area.
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INTRODUCTION AND BACKGROUND

roduction

This paper is intended to provide the impetus, rationale and likely process in
implementing a Retail and Commercial Strategy policy framework for the
Western Bay of Plenty sub-region.

It consequently aims to provide an overview that can be used by the Western
Bay of Plenty should it wish to pursue a management regime that allows the
relevant Councils to address commercial distribution and investment issues.
Such a management role is considered to have not only a statutory
requirement, but would also provide ongoing certainty to the development
community of the sub-region and furthermore enable ratepayers of the area
to meet their needs for social and economic wellbeing whilst efficiently
utilising Council services and facilities.

As a starting point, the SmartGrowth Strategy forms the basis for the
development of Retail and Commercial Strategy and its implementation:

Action 7.2.5.3*

Develop an umbrella policy framework for city and town centres
addressing office and retail needs.

This is likely to incorporate specific policy for the role and function of
commercial centres, the expansion of such centres, and criteria for assessing
the establishment of new centres.

This paper outlines the SmartGrowth approach to commercial and retail
development, describes the current situation, relevant statutory
responsibilities, benefits to the development community and ratepayers, and
sets out what the sub-region would like to achieve and some options for doing
this.

Background

5.

In 2007, Tauranga City Council and Western Bay of Plenty District Council
commissioned Property Economics to prepare, research and develop a
strategy relating to the development of office and retail in the sub-region®. In
December 2007 Property Economics produced the Tauranga City and Western
Bay of Plenty Retail & Commercial Strategy. The Strategy covers the
following:

= National and international trends

= Retail and office distribution policy

= Existing centre hierarchy

= Key market data and trends analysis

= Floorspace and land demand forecasts

! SmartGrowth Strategy, May 2007 at page 90
2 Tauranga City and Western Bay of Plenty Retail & Commercial Strategy, Property Economics,
December 2007 at page 10



= Capacity assessment

= Retail market modelling

= Stakeholder interviews

= Issues, constraints and future directions
= Implementation approaches

6. A peer review of the strategy was undertaken by Phil McDermott consultants
in January 2008°. The review was undertaken to examine the methodology of
the Property Economics work and to review the policy directions and
recommendations made. The peer review found that the data and methods
used are appropriate, and provide a useful snapshot of the study area. Where
the reports differed was in terms of whether a regulatory or non-regulatory
approach would best be utilised to deliver a positive environment outcome in
terms of the long term investment in the sub-region’s commercial
infrastructure.

7. Set against this background, the SmartGrowth partners wish to move forward
with a commercial and retail policy framework that meets the SmartGrowth
Strategy principles, gives consideration to case law that now provides for
regulatory intervention, and delivers a workable outcome for the sub-region.

3 Tauranga City and Western Bay of Plenty Retail & Commercial Strategy Peer Review.



2.0 SMARTGROWTH ON COMMERCIAL AND RETAIL DEVELOPMENT

Pattern of Business Land Development

8. The SmartGrowth Strategy sets out a land use pattern and staging plan for
new business land out to 2051 (Note; this is not the same as commercial
/retail development - it is essentially the forecast supply of land for both
commercial and industrial land based on a m? rate per resident population)
However, it did not drill down into a separation between these two broad land
use sectors nor forecast where and when new commercial centres should be
provided for.

9. The focus of this report is primarily directed at the commercial portion of the
overall business allocations.

10. The Strategy contains the following business land allocations:®

Table 1: SmartGrowth Business land allocations

Growth Management | Location Land Additional Additional
Area Available for | Zoned Zoned
Development | Capacity (ha | Capacity
Start date usable) by | (ha
2021 usable)
by 2051
Katikati Katikati 2005 40
Omokoroa Omokoroa (South of railway) 2007 40
Te Puna Te Puna Station Road 2008 30
Tauranga West Tauriko 2008 130
Tauranga Central Pyes Pa 2006 15
Papamoa Papamoa East — Wairakel 2008 120
(Stage 1)
Papamoa Papamoa East -Te Tumu 2021 100
(Stage 2)
Te Puke Te Puke 2008 a0
Paengaroa Rangiuru (subject to Eastern | 2007 150 100
arterial timing)
Sub-regional Refer action 4

4 Refer Map 3 of the SmartGrowth Strategy, May 2007 at page 9
® Action 7.2.4.3 of the SmartGrowth Strategy, May 2007 at page 86



Corridors

11.

12.

13.

The land use pattern in the SmartGrowth Strategy is based around four key
corridors. The growth corridors are:

= Eastern Corridor: To the east of Tauranga towards Whakatane.

= Southern Corridor: To the south of Tauranga towards Rotorua.

= Northern Corridor: To the north including Omokoroa and Katikati.
= Western Corridor: To the west, linking with the Waikato.

These corridors are important in terms of integrating land use and
infrastructure, particularly transport, and have formed the basis of transport
packages in the Bay of Plenty Regional Land Transport Strategy ("RLTS"”). The
RLTS also includes a central corridor for Tauranga City.

The aim of the corridors is to link major land uses (residential, business and
recreation) and tie these in with infrastructure needs. Transport is critical in
this equation as it influences and is influenced by the land use pattern. The
SmartGrowth corridor approach is based on existing or proposed transport
routes to take advantage of road, rail, public transport, walking and cycling.
This allows the Strategy to contribute to the Government transport aims of
integration, assisting access and mobility, assisting economic development
and ensuring environmental sustainability.

Growth Management Areas

14.

15.

The SmartGrowth Strategy is based on a number of growth areas within the
four corridors outlined above. The major development areas are:

= Katikati

= Omokoroa

= Bethlehem

= Pyes Pa

= Welcome Bay and Ohauiti
= Papamoa

= Te Puke

SmartGrowth also proposes intensification areas based around a nodal, mixed
use / medium density concept. These have been developed in close proximity
to established commercial centres with offices, shops, commercial services,
community or social facilities and open space. The intensification management
areas and the nodes within them are as follows:

* Tauranga Central Isthmus: Tauranga Central area, 11" Avenue, Gate Pa,
Greerton,

= Mount Maunganui: peninsula; higher density nodes around Central Parade,
Downtown Mount and Bayfair shopping centre.

= Secondary, suburban nodes at Matua, Cherrywood, Bureta, Brookfield,
Maungatapu, Welcome Bay, within Omokoroa Stage 2, Domain Road and
Parton Road (Papamoa) and Waihi Beach.

Note: The promotion and consolidation of the Tauranga central area and the
other intensification areas are currently under assessment by Tauranga City
Council (Smart Living Places Project). This has raised significant challenges as



to how the SmartGrowth growth contribution through intensification can be
realised over time.

Commercial Centres

16.The SmartGrowth Strategy states that commercial retail centres should occur
in association with new Greenfield development areas. Likely locations for
significant new investment are:

= Omokoroa

= Bethlehem

= Pyes Pa/Tauriko
= Papamoa

17.1t is recognised that new investment also needs to be attracted to the
Tauranga City Centre and to other established commercial centres to maintain
and enhance their viability. The Strategy also identifies that: town centres
provide social and cultural values that go beyond the commercial interests of
businesses, and that there is a public investment in such values; the CBD
should be the key sub-regional cultural facility; and that new communities
should include accessible centres to provide a range of retail, service and
recreation facilities. Katikati and Te Puke are identified as having an important
role as service towns and social / cultural centres for their communities.

18.SmartGrowth notes that large format retail is likely to be a strong influence,
but that it needs to be integrated with surrounding communities.

Live, Work and Play

19.Live, work and play is a fundamental principle of the SmartGrowth Strategy.
The Strategy describes the concept at three levels:

= Sub-region: provision of land and services for housing, business, rural
production, community activities and recreation. The interrelationships
between these activities to provide for accessibility minimised energy
use and reduced vehicle emissions long term.

= Local: the opportunity for people to meet most of their daily needs
within their own neighbourhood community.

= Site: careful design to contribute more to the public domain and offer
diversity through mixed use development.

20.This marrying of residential, business, transportation and recreation has
informed the land use pattern set out in SmartGrowth.

Implementation

21.The residential, business and transportation ‘actions’ from SmartGrowth
relevant to the management of retail and commercial development
distribution in the sub-region are identified are identified in Attachment ‘A’ -
SmartGrowth Implementation Actions.



22.1In relation to commercial land, these actions in summary identify that the
provision of business land should be associated with the Primary and
Secondary intensification areas. As such, the resultant urban form has
advantages in terms of:

Promoting energy efficiency, and the increased use of public
transport, walking and cycling through the implementation of the
Demand Management Plan.

Integrating residential activity, transportation corridors and
commercial activity to support the ‘Live-Work-Play’ goal;

Promoting vibrant centres, with high levels of urban design; and

Promotion of new commercial centres where linked with
intensification and greenfield areas.



3.0 OTHER RELEVANT DOCUMENTS

23. There are a number of other relevant planning documents that relate to
commercial resources and urban form within the sub-region, and include:

e New Zealand Transport Strategy (2002)

e Bay of Plenty Regional Land Transport Strategy (2004)

e Bay of Plenty Regional Policy Statement (1999), Change 2 (2006)
e Tauranga Tomorrow (2004)

e Urban Design Strategy for Tauranga (2006)

e Western Bay of Plenty Built Environment Strategy (Interim Strategy)
(2007)

e Operative Tauranga District Plan (Operative 2003)
e Western Bay of Plenty LTCCP (2006-2016);

e Western Bay of Plenty District Plan - People, Place, Progress
(Operative 2002).

Further detail is summarised, where relevant, in Attachment ‘B’,

New Zealand Transport Strategy

24. The Strategy establishes a vision that by 2010 New Zealand will have an
affordable, integrated, safe, responsive and sustainable transport system. The
Strategy is underpinned by four key principles, being: Sustainability;
Integration; Safety; Responsiveness.

Bay of Plenty Regional Land Transport Strategy

25.The RLTS takes an integrated land use and transport corridor approach which
aligns with the SmartGrowth Strategy. In the RLTS, the corridors for the
western Bay of Plenty sub-region are the eastern, central, northern, southern
/ western. These form the basis of land transport planning and funding in the
sub-region.

The Bay of Plenty Regional Policy Statement: Proposed Change 2

26.The Bay of Plenty Regional Policy Statement (RPS) provides an overview of
the resource management issues within the Region, overall policy guidance
and direction. The Tauranga and Western Bay of Plenty District Plans must
give effect to the RPS.

27.The RPS notes the pressures of high population growth on the Tauranga sub-
region and notes that careful management of development is essential to
ensure that a compact and efficient urban form is achieved and that adverse
environmental effects are minimised.

28.Chapter 13 of the RPS focuses on Physical Resources/Built Environment. It is
noted that the well being, safety and health of people and communities is
closely linked to the built environment through providing for shelter and
warmth, transportation systems for access to services, infrastructure for
economic activity etc and that it is essential that the built environment be
managed in a sustainable way for current and future generations.



29.Policies seek to promote the integrated management and efficient use of
physical resources and the built environment of the region as well as an
efficient and safe transport network and the efficient use and development of
existing and future infrastructure (further strengthened through Proposed
Change 2). District Councils are encouraged to promote consolidation of
existing urban areas as a means of ensuring the efficient use of land and
existing infrastructural resources.

Tauranga Tomorrow

30.Tauranga City Council and Environment Bay of Plenty completed the Tauranga
Tomorrow vision for the area after consulting with over 6000 people who live,
work and play in the sub-region about what Tauranga should look like in the
future. This included identification of the following community outcomes:

e Easy to move around;

e Built to fit our hills, harbour and coast;

e Clean, green, valued environment;

e Vibrant, healthy and diverse communities;
e Actively involved people;

e Strong sustainable economy;

e Living well, wasting less;

e A great place to grow up.

31.The main policy ramification of this document in terms of commercial activity is to
foster a strong regional economy that is well integrated with where people live,
and vibrant centres.

Urban Design Strategy for Tauranga

32.The Urban Design Strategy for Tauranga provides a number of principles for
the link between urban form and design and commercial centres. A key
strategy outcome includes the need to:

e Ensure the importance of the Central Business District in the context of
Tauranga and the sub-region is recognised and addressed.

Western Bay of Plenty Built Environment Strategy

33.In relation to the link between urban form and commercial activities, the
Strategy seeks to promote town centres that are accessible, vibrant and have
a high level of amenity. Town centres should not sprawl into residential areas,
or in a linear extent along main transport corridors.

Tauranga District Plan

34.The District Plan recognises that "the consolidation and intensification of
urban development within clearly defined boundaries can: encourage optimum
use of infrastructure and land, ... increase future opportunities for public
transport, .. enable accessible and convenient services and facilities” (Chapter
1, Key Themes). However, the District Plan has an extremely liberal approach
to commercial activity and the extent of the commercial zone. There is no
significant link to SmartGrowth-type objectives in terms of the promotion of



more intensive consolidation of commercial growth around the central city,
and large scale town centres to make more efficient use of existing
infrastructure and encouraging modal split.

The Western Bay of Plenty District Plan

35

36.

.This Plan provides a thorough explanation of the role and function of

commercial activity in terms of its role in establishing the urban form and
growth of the District. The Plan identifies that the commercial centres of
towns form the heart of the town and outlying districts, and that there is often
considerable community investment in the town centre, which reinforce their
role as the focal point of social, economic and cultural activities for their
respective communities.

The Plan has however extremely broad objectives and policies as contained
within the Industrial and Rural Sections of the Plan (despite the non-
complying activity status for retailing in each) that would offer little resistance
to restraining inappropriately sited retail activities wishing to develop within
these zones.

Conclusion relating to Policy Documents

37.

38.

39.

The synthesized purpose for the management for commercial activity within
the sub-region as a consequence of reviewing a number of the relevant policy
statements and plans (both regulatory and non-regulatory), and paying
specific recognition to the Actions for ‘SmartGrowth’ can be expressed as:

Purpose

“To provide for varying levels of commercial activity, both within
and beyond identified commercial centres, to meet the wider
community’s social and economic needs. This is to be achieved by
encouraging consolidation of commercial activity, particularly
retailing at existing commercial centres especially where these
align with primary and secondary intensification areas, and
avoiding effects which would decline amenity and social viability
of existing centres and reinforce the primacy of the CBD”.

This ‘purpose’ is to be used as the basis for assessing the effectiveness,
expenditure and risk of a number of options in its achievement, as set out in
Section 11.0 of this report.

There is a need for a Territorial Authority to ensure that the provisions of its
planning documents, be they RMA1991 or LGA2002 related, are integrated.
This integration involves ensuring as far as practicable that there is
consistency between both the outcomes the plans seek to achieve and the
methods (such as rules, Council facility investment etc..) that are put in place
to achieve such outcomes. Provisions that run counter to the wider Urban
Form and Growth objectives should not come as a surprise in undermining
such lofty goals.

A significant part of SmartGrowth, Tauranga Today, the RLTS (2004), WBoP
Built Environment Strategy and the Tauranga Urban Design Strategy all
identify the outcome of consolidation / intensification as the main mechanism



40.

41.

42.

in providing for the efficient use of infrastructure, increasing amenity, and
encouraging modal split (i.e. accessibility options outside of the private car).

With regard to transport, the NZTS, RPS, and RLTS have a range of very
similar objectives and policies and specifically seek to enable a safe, efficient
and effective transport system in the sub-region whilst seeking to avoid,
remedy or mitigate the adverse effects of transport. These outcomes are more
easily achieved with a consolidated form of urban growth.

The Tauranga City Plan and the Western Bay of Plenty District Plan do not
provide for the integration of commercial areas within the wider Urban Form
and Growth backdrop. To achieve consistency between documents, some
consideration should be given to policy / methods that provide criteria for the
consideration of large scale centres outside of the present distribution of
existing centres, and a requirement to locate commercial activity primarily in
close proximity to primary and secondary intensification areas. At a local
level, new or expanded centres should have good access to the road
hierarchy, avoid distributional impacts on other centres, and tie in with the
Council’s infrastructure spending projections for infrastructure (community
and roading).

This would require an alteration to the Tauranga Plan’s current, more market
led philosophy which appears to abdicate responsibility to “"an environmental
envelope within which the market can determine the nature of business
activity” (TCC, 7.3.4.2 - Commercial and other non-residential activities,
explanation and reasons). In terms of the Western Bay of Plenty, a more
explicit set of objectives to manage commercial activity throughout the district
would appropriately direct such activity towards existing commercial centres
in the first instance.

10



4.0
43.

44,

CASE LAW AND THE RMA

The planning argument for managing the distributional effects of diluted
commercial retail activity, is based upon the following:

(a). That new commercial players can affect the viability of trading
organisations of the same type; and therefore

(b). Key business in an existing centre, or the CBD, can be affected to
such a degree that the centre’s viability will be eroded; and as a
result

(c). The community will be unable to provide for their wellbeing in this
locality.

The issue is not that new retail activity will affect the trading circumstances of
organisations of the same type, as these are purely trade competition
considerations that the Council cannot consider under Section 74(3) of the
Act. The Council should however intervene when the impacts of a proposed
activity on similar activities in the market place would cause impairment that
could lead to a decline in existing physical resources, amenity, transport
efficiency and community enablement - the very values that are recognised as
being important within the SmartGrowth Strategy in terms of integrating
urban form, transport and commercial development.

Consideration of ‘distributional effects’ under the RMA1991

45.

46.

47.

Despite the changing legal landscape relating to retail distribution since the
inception of the RMA in 1991, it is now settled law that the economic and
social effects of a proposed activity on the environment may be a relevant
matter for a consent authority when considering:

(a) The potential effects of an activity on the environment for the purposes of
notification (section 93(1)(b)); and

(b) The substantive decision as to whether to grant consent (section
104(1)(a));

(c) Its planning functions pursuant to s72 and s74(1), in terms of the purpose
and matters to be considered by a territorial authority in drafting its
District Plan. Qualified by the consideration for it to consider the integrated
management of effects, including natural and physical resources (s31),
and excluding any regard to trade competition (s74(3)).

Potential effects of commercial distribution are sometimes referred to as retail
distributional effects. They have now been recognised by the Environment
Court in a number of cases (refer Attachment ‘B’ - see for example Imrie
Family Trust vs Whangarei District Council (1994) NZRMA 453, Kiwi Property
Management Limited & Others vs Hamilton District Council, Decision No0.4/03),
Westfield (New Zealand) Ltd & Anor vs North Shore City Council [2005] NZSC
17, Northcote Mainstreet vs North Shore City Council (High Court, CIV-2003-
404-5292).

Distributional effects can best be described as the consequence of trade
competition taken to a significant scale, where the patterns of support and
patterns of commercial activity would change dramatically within a locality.
Put another way, such effects would occur where a new business (or cluster of
businesses) affects key businesses in an existing centre to such a degree that
the centre’s viability is eroded, causing a decline in its function and amenity,
and disenabling the people and communities who rely upon those existing
(declining) centres for their social and economic wellbeing. Table 2, which
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